
HIGH COURT FORM NO.(J) 2.
HEADING OF JUDGMENT ON ORIGINAL SUIT.

                               District :   Sonitpur. 

IN THE COURT OF THE CIVIL JUDGE  AT TEZPUR.

Present : Sri M. Kalita,
     Civil Judge,
     Sonitpur, Tezpur. 

Friday   the   7th   day of  December , 2012.

      Title Suit NO. 25 of 2008.

1.  Chariduar Brahmaputra and
      Khaloibil Fishery Co-Operative Society Ltd.  
      having its registered Office at 
      Mahidhar Bhuyan Path, 
      Ward No.10, Tezpur Town, 
      Dist.Sonitpur (Assam) .……..    Plaintiff.  

–VERSUS–
     1.  Sri Sarat Chandra Bhuyan, 

     S/O Late Dayal Ch. Bhuyan,
     resident of  Mahidhar Bhuyan Path, 
     Ward No.10, Tezpur Town, 
     Dist.Sonitpur (Assam)
2.  Smti Ali Das,
     W/O Sri Ujjal Kr. Das,
     resident of Patia Chuburi,
     Mouza – Halleswar, PO Dekargaon,
     Dist.Sonitpur(Assam).      ..............                 Defendants.

This suit coming on for final hearing  or having been 

heard on  19th October and    7 th day of December, 2012. 

Mr.  T.K. Maitra , Advocate   ...    For the Plaintiff
 

Mr. S. Misra, Advocate  ....  For the defendants.

And having stood for consideration this day, the 

7th day of December, 2012 the Court delivered the following 

Judgment : 



 J     U   D  G  M   E  N  T  
    

1. This  is  the  suit  for  specific  performance  of  contract 

made on 10-07-07 for sale of suit property by the defendant No.1 in 

favour of the plaintiff  and also for declaration that the registered 

sale Deed No. 592/08 dated 27-03-08 and registered sale Deed No. 

1695/08 dated 11-08-08 executed by the defendant No.1 in favour 

of the defendant No.2 as null and void with consequential relief of 

cancellation. The suit is valued at Rs. 3,05,000/-  and the necessary 

court fee has been paid. 

2. The plaintiff’s  case  as  reflected  in  the  plaint  may be 

narrated as thus:

 The  plaintiff  namely,  Chariduar  Brahmaputra  and 

Khaloibil  Fishery  Co-Operative  Society  Ltd.   is  a  registered  co-

operative Society vide registered No. T-88/75-76 (herein after called 

the plaintiff society). The defendant No.1 Sarat Ch. Bhuyan is the 

sole owner and pattadar of the land measuring 3 kathas covered by 

Dag No. 1124 under Periodic Patta No. 18 of Tezpur town, 3 rd part, 

Mouza- Mahabhoirab along with the houses and premises standing 

thereon bearing Municipal Holding No. 2717 of Ward No. 10. The 

defendant No. 1 vide agreement of tenancy dated 01-06-1989 let 

out two rooms of a Assam type house being situated in the north 

western portion of the said land standing on 15 lessas land out of 

said 3 kathas land with a right of common user of latrine and septic 

tank situated to north eastern corner of the land at a monthly rent 

of Rs. 300/-. Thereafter, the tenancy was renewed on 31-05-1994 

by the landlord by enhancing the house rent to Rs. 500/- per month. 

The  house  rent  was  again  enhanced  to  Rs.  625/-.  The  plaintiff 

society had been regularly paying the monthly rent upto July. 2008 

to  the  defendant  No.1.  The  defendant  No.1  also  entered  into  a 

contract for sale of the said land measuring 15 lessas along with 

standing  two  rooms of  Assam Type  house  including  the  sanitary 

  2



latrine and septic tank with essential service of electricity connection 

and  tap water  connection which is  specifically  mentioned in the 

schedule  of  the  plaint  to  the  plaintiff’s  society  at  a  valuable 

consideration of Rs. 3,00,000/-. Thus the defendant No.1 executed 

an agreement for sale dt. 10-07-07 in presence of witnesses. At that 

time, the plaintiff society was represented by it’s Secretary Sri Uttam 

Chandra Das. The  defendant No. 1 also took an amount of Rs. 

25,000/- as advance. The defendant No.1 promised to sale the suit 

premises  to  the  society  after  obtaining  sale  permission  from the 

competent authority by executing the registered sale deed and also 

by accepting the balance sale consideration.    

3. The plaintiff’s  further  case is  that  inspite of having a 

concluded contract for sale of the suit property, the defendant No.1 

served  a  notice  on  the  President  and  Secretary  of  the  plaintiff’s 

society on 25-08-08 stating that he had already sold the tenanted 

property to the defendant No. 2 Smti Ali Das. The defendant No.1 

was  also  requested  the  plaintiff  to  pay  the  house  rent  to  the 

defendant No.2 with effect from 20-07-08. The defendant No. 2 also 

served a similar notice on the plaintiff society stating that she had 

already purchased the tenanted premises from the defendant No.1 

on 27-03-08 and asked the plaintiff to pay the rent to her. But the 

plaintiff’s society did not recognize the defendant No.2 as landlord in 

respect of the suit property. Due to refusal  of defendant No.1 to 

accept  the  rent  the  plaintiff  society  deposited  the  rent  from the 

month of August, 2008 in the competent court vide Misc. Case No. 

232/2008.  The  plaintiff  society  also  subsequently  deposited  the 

house rent in the court in different times by issuing notice to the 

defendant No.1 to withdraw the same from the court. 

4. The plaintiff’s further case is that under law and equity 

the plaintiff being the tenant of defendant No.1 is legally entitled to 

purchase  the  suit  property  at  Rs.  3,00,000/-  on  the  strength  of 

subsisting  concluded  contract  for  sale  of  suit  property.  The 

defendant No.1 also subsequently received another amount of Rs. 

  3



10,000/- on different dates from the plaintiff society. After receipt of 

the notice from the defendant,  the plaintiff  society  apply for  the 

certified copy of the registered sale deed Nos. 592/08  and   No. 

1695/08 from Tezpur Sub-Registry Office and thereafter the plaintiff 

society came to know that the defendant No.1 purportedly sold the 

houses  and structures  standing  on above 15 lessas of  land (suit 

property)  even  after  having  the  concluded  contract  which  was 

entered  by  him.  So,  the  said  sales  are  null  and  void  in  view of 

existence of such written concluded contract.  The plaintiff  society 

was alway ready and willing and still is ready and willing to perform 

the part of contract. The plaintiff’s further case is that the defendant 

No.2 has no right, title and interest over the suit property on the 

strength of the aforesaid void and null registered sale deeds. So, she 

could not become the real owner of the suit property. On the other 

hand, the contract for sale dated 10-07-07 made by the defendant 

No.1 and plaintiff society is concluded one and still subsisting with 

the  knowledge  of  the  defendant  No.  2  which  is  capable  of 

specifically performed by the decree of specific performance of sale 

of the suit property by the defendant No. 1 as vendor and showing 

the defendant No.2 as co-vendor at a mutually agreed price of Rs. 

3,00,000/-,  as  the  plaintiff  society  is  still  ready  and  willing  to 

perform the part of contract so the plaintiff  is entitled o such relief. 

 

5. The cause of action for the suit arose on and from 10-

07-07, 24-10-07, 30-10-07, 19-11-07, 07-12-07, 15-01-08, 20-02-

08, 27-03-08, 11-08-08, 25-08-08, 03-09-08   and thereafter within 

the jurisdiction of this Court.  

So, the plaintiff has prayed for a decree  -

(i) for specific performance of contract  for sale of the 

suit  property  by  the  defendants  in  favour  of  the  plaintiff  at  Rs. 

3,00,000/-, 

(ii) that the registered sale deed No. 592/08 dated 27-

03-08 and registered sale deed No. 1695/08 dt. 11-08-08  as null, 
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void and inoperative against the plaintiff with consequential relief of 

cancellation, 

(iv) for the cost of suit along with other reliefs as the 

court may deem it fit and proper.   

6.               After receiving the summon, both defendants have 

appeared  and  submitted  the  written  statement  separately.  The 

defendant  No.1  Sarat  Ch.  Bhuyan  has  submitted  the  written 

statement stating that he was the sole owner and pattadar of the 

suit properties. He has also admitted that by executing a tenancy 

agreement he let out two rooms of a Assam type house situated to 

the north eastern portion of the land bearing holding No. 2717 to 

the plaintiff at a monthly rent of Rs. 300/- per month. Thereafter, 

the tenancy was renewed on 31-05-1994 by enhancing the house 

rent  from  Rs.  300/-  to  Rs.  500/-.  Again  the  house  rent  was 

enhanced from Rs. 500/- to Rs. 625/-. The defendant No.1 offered 

to sale the suit properties including the use of sanitary latrine with 

septic tank and existing service of electricity connection with water 

connection to the plaintiff at a sale consideration of          RS. 

3,00,000/-. He also executed an agreement dated 10-07-07 by his 

own hand writing by receiving a sum of      Rs. 25,000/- as advance. 

He agreed to execute the registered sale deed by obtaining required 

sale  permission  from  the  competent  authority  by  receiving  the 

balance sale consideration. The defendant No.1 has further stated in 

the written statement that on 27-03-08 the defendant No.2 along 

with  her  husband  Ujjal  Das  entered  into  his  room  and  forcibly 

obtained his  signatures  on stamp opapers  and blank  papers  and 

took him to the Court compound. They got those papers written by 

a petition writer.  Thereafter,  he was brought to the Sub-Registry 

Office and got the deed registered without giving any opportunity to 

him to go through the contents of the deed. He never entered into 

an agreement for sale of suit properties to the defendant No.2. So, 

the  purported  sale  deed  bearing  sale  deed  No.  592/08  is  a 

fraudulent one. Moreover, the possession of the suit land was not 
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delivered to the defendant No.2. The plaintiff is only in possession of 

the  suit  properties  with  whom  the  defendant  No.1  executed  an 

agreement  for  sale.  Moreover,  the  plaintiff  has  not  attorned  the 

defendant No.2 as landlady. The plaintiff  has been depositing the 

house rent in the Court with effect from the month of August, 2008 

in the name of the defendant No.1 in respect of the suit properties 

which  is  being  regularly  withdrawn  by  the  defendant  No.1  as 

landlord  from  the  Court.  The  purported  registered  sale  deeds 

bearing No. 592/08 dt. 27-03-08 and Deed No. 1695/08 dated 11-

08-08  respectively  being  obtained  on  practising  fraud,  force  and 

misrepresentation  on the  defendant  No.1  by  the  defendant  No.2 

without any consideration money in respect of the suit properties. 

She has no right to claim he suit properties  to be the owner thereof 

under law and equity. On the basis of such void, inoperative sale 

deeds, the defendant No.2 never acquired right, title and interest 

over the suit properties. So said sale deeds are liable to be cancelled 

by declaring the same as null and void. 

    On  the  other  hand,  the  plaintiff  being  in  lawful 

possession of the suit properties as tenant under the defendant No.1 

has paid the house rent to the defendant No.1 upto the month of 

July, 2008. So, the plaintiff is entitled to get all the relief as prayed 

for under law and equity.  

7.  The defendant No.2 has contested the suit filed by the 

plaintiff by filing the written statement on the grounds that the suit 

is not maintainable and liable which is deserved to be dismissed, 

there is no cause of action for the suit and the suit is hit by waiver, 

estoppel  and  acquiescence.  The  defendant  No.2  has  also  denied 

most of the allegations of the plaintiff in her written statement. The 

defendant No. 2 has further stated in the written statement that at 

present the defendant No.1 was not the sole owner and possessor 

of the total land measuring 2 kathas covered by Das No. 1124 under 

PP No. 18 of Tezpur town, 3rd part, Mouza- Mahabhairab, because 

the defendant No.1 sold the suit properties on 27-03-08 to her by 
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executing  registered  sale  deeds.  The  defendant  No.1  was  also 

delivered the symbolical possession to her because, the plaintiff was 

the monthly tenant of the defendant No.1. Further the defendant 

No.1 executed the registered sale deed No. 1695 for the year 2008 

in favour of her by  in connection with sale of holding No.2717 of 

Ward  No.  10  of  Tezpur  town that  means  the  tenanted  premises 

which was earlier let out to the plaintiff. On 27-03-08 she and her 

husband told the plaintiff, it’s Present and Secretary and other office 

bearer about the fact relating to purchase of  the suit property by 

them. So, the plaintiff has become the monthly tenant of defendant 

No.2.  Again  the  defendant  No.2  and  her  husband  requested  the 

plaintiff, it’s President and Secretary on 30-04-08, 31-06-08 and on 

15-08-08 to  pay the  monthly  rent  to  them.  Even,  the  defendant 

No.1  through  his  notice  dated  25-08-08  informed  the  plaintiff 

formally about the sale of the suit properties to the defendant No.2 

and directed the plaintiff  to pay the house rent to the defendant 

No.2 for the tenanted premises from 27-03-08. The defendant No.2 

also  served  a  Notice  on  26-08-08  through  registered  A/D  by 

informing the plaintiff, its President and Secretary formally about the 

purchase  of  the  suit  properties  from  the  defendant  No.  1  and 

directed to pay the house rent to the defendant No.2 only. Though 

the plaintiff promised to pay the arrear house rent from 27-03-08 to 

August, 2008 to the defendant No.2  within 15-09-08 but they failed 

to pay the rent. 

8. The defendant No. 2 has further stated in the written 

statement that no agreement was entered by the defendant No.1 

regarding  the  sale  of  suit  property  to  the  plaintiff  at  a  sale 

consideration of Rs. 3,00,000/-. So, the defendant No.2 has denied 

the  existence  of  any  concluded  contract  between  the  defendant 

No.1  and  the  plaintiff  as  claimed  by  the  plaintiff.  Rather,  the 

defendant No. 1 on 06-06-2006 entered into a written agreement 

with  the  defendant  No.2  for  sale  of  suit  premises  at  a  sale 

consideration of Rs. 1,60,000/- in presence of witnesses and on that 
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day the defendant No. 2 also paid RS. 1,00,000/- as advance. The 

defendant No.1 also agreed to execute the registered sale deed in 

favour of the defendant No.2 after receiving the balance amount of 

Rs. 60,000/- and finally the defendant No.1 according to his own 

sweet will executed the registered sale deed No. 592 for the year 

2008 in favour of the defendant No.2. Due to bonafide mistake the 

defendant No 1 had to register another sale deed in regards to the 

sale of holding Number in favour of the defendant No.2. Thus, the 

defendant No.1 is not entitled to any house rent from the plaintiff 

under law and equity. Moreover, the plaintiff  became defaulter in 

the eye of law by not paying the house rent to the defendant No.2. 

On the other hand, the defendant No. 2 had no knowledge about 

the alleged contract dt. 10-07-07. The so-called contract was made 

subsequently on 10-07-07. So the same is fraudulent, null, void and 

inoperative in law. Because the defendant No.1 had no right to enter 

into another contract as there was a pre-existing contract for sale of 

suit premises executed on 06-06-06 by the defendant No.1 with the 

defendant No 2. 

Moreover,  the  Advocate’s  notice  sent  by  the  plaintiff 

through Advocate Mahi Kanta Das on 31-10-2007 which was served 

on the defendant No.1 remained silent about the so-called contract 

dated  10-07-07.  In  the  said  notice,  the  plaintiff  expressed  their 

willingness to purchase the suit properties as first preference only. 

The defendant No. 2 has further stated in the written statement that 

she  has  already  acquired  right,  title  and  interest  over  the  suit 

properties by operation of law and by virtue of registered sale deed 

executed  by  the  owner  Sarat  Ch.  Bhuyan.  Hence,  the  plaintiff 

became the tenant-at-will of the defendant No.2  after sale of the 

suit property by the defendant No.1 to the defendant No. 2. The 

defendant No.2 has already instituted a Title Suit in the Court of the 

Munsiff,  Tezpur  for  recovery  of  khas  possession  as  the  plaintiff 

became the defaulter in law in regards to the suit premises. So, the 

defendant  No.2  has  prayed  for  dismissing  the  suit  with 
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compensatory cost for ends of equity and justice.    

9.         Upon perusal of pleading and hearing  both sides, the 

following issues are framed :-

1.     Whether there is cause of action for the plaintiff 

to file the suit ?

2.  Whether the suit maintainable in its present form? 
3.  Whether the suit is barred by limitation? 
 
4.    Whether the defendant No.1 agreed to sale the suit 
land to the plaintiff for a consideration value of  Rs. 
3,00,000/- (three lacs) and also entered into  a  concluded 
contract for sale of the suit land to  the  plaintiff  by 
executing a deed of agreement on  last  10-07-2007  and 
accepting a sum of Rs. 25,000/-  as  advance  amount  out  of 
the total consideration money ?  

5. Whether the registered sale Deed bearing No. 592/08 
dt. 27-03-2008 and the registered sale Deed  bearing  No. 
1695 dt. 11-08-08 executed by the  defendant  No.1  in 
favour of the defendant No. 2 are null, void and inoperative in 
law ? 

   
6.   Whether the plaintiff is entitled for the decree as prayed 
for?
7. To what relief/reliefs the plaintiff are entitle to?

10.           During the course of hearing, the plaintiff has examined 

as many as 4 PWs   and  exhibited 19 kinds of    documents in 

support of the plaintiff’s case.

The PWs examined by the plaintiff as follows :-

PW 1 -    Sri Shankardev Das,

PW 2 -    Sri Padma Hazarika, 

PW 3 -    Sri Babul Das,

PW 4                  -    Sri Anil Baishya,

The documents exhibited by PWs as follows :-

1.  Ext. 1  - Tenancy Agreement  

2.  Ext. 2 - Renewal Tenancy agreement.
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3.  Ext. 3 & 4 - Rent receipts.  

            4.    Ext. 5,6 & 7 - Rent deposit challan.
         5.  Ext. 8 - Agreement for sale of suit 

property by defendant No.1.
         6.  Ext. 10 to 13 - Receipt for advance of different 

amount.
         7.  Ext. 14 - Notice dtd. 25-08-08 from 

defendant No.1.
         8.  Ext. 15 - Notice dtd.25-08-08 from Ali Das.
         9.  Ext. 16 - Certified copy of Regd Deed No. 

592/08
        10. Ext. 17 - Certified copy of Regd Deed No. 

1695/08
        11. Ext. 18 - Certified copy of Jamabandi of PP 

  PP No. 18
        12.  Ext. 19 -       Certified copy of valuation 

        list of TBM Holding No.2710 ward 
No.10.

On the other hand, the defendant No.2 has examined 

3  PWs  including  herself  and  exhibited  5  kinds  of  documents  in 

support of her case. 

The DWs examined by Defendant No.2 as follows :-

DW 1 -    Smti Ali Das,

DW 2 -    Sri Jitu Deka,

DW 3 -    Sri Jiten Keot

 

The  documents  exhibited  by  Defendant  No.2  as 

follows :-

1.  Ext. A  - Sale Deed No. 592/08 

2.  Ext. B - Sale deed No.1695/08

3.  Ext. C - Agreement Deed.

            4.    Ext. D - Advocate Notice.
         5.  Ext. E - Copy of Jamabandi.
         6.  Ext. F - Notice.
         7.  Ext. G - Notice.  
          

11.        I have also heard arguments from learned counsel of 

both sides and  anxious consideration is given to the submission of 

learned counsels while deciding the issues. 
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12. So, on the backdrop of aforesaid materials on record, 

I like to discuss the issues one by one for finally deciding the suit. 

Issue No. 1.

13. Whether there is cause of action for the plaintiff to file 

the suit ?

Regarding this issue, it is found from the material  on 

record that the defendant No.2 had taken the plea that the plaintiff 

has no cause of action to institute the suit. But on perusal of the 

pleadings of both parties, it is found that there are some facts which 

are affirmed by the plaintiff side and denied by the defendant side 

and there are some other facts which are denied by the plaintiff side 

and affirmed by the defendant side. Because, the plaintiff has stated 

in  the  plaint  which  have  been  reiterated  by  the  PWs  that  the 

defendant No.1 entered into a concluded contract regarding the sale 

of  the  suit  properties  to  the  plaintiff  on 10-07-07.  On the  other 

hand,  the  defendant  No.2  has  denied  the  fact  regarding  the 

subsistance of such concluded contract during purchasing the suit 

properties by her. The another cardinal point which is appeared on 

the  record  that  the  defendant  No.2  has  taken  the  plea  that  the 

defendant  No.  1  entered  into  a  concluded  contract  with  the 

defendant No.2 regarding the sale of suit properties by executing an 

unregistered  agreement  deed  on  06-06-2006.  But  such  fact  has 

been denied by the plaintiff side.  So considering such material facts 

appears in the case record, I find there are some questions which 

are required to be decided by this court. So, it is found that there is 

a cause of action to institute the suit  by the plaintiff. And for the 

reasons stated above, this issue is decided in affirmative. 

Issue No. 2.

14. Whether the suit maintainable in its presen form?

Regarding this issue, the defendant No.2 has stated in 

the written statement that the suit is not maintainable in its present 

form.  However,  after  going  through the  entire  case  record,  it  is 

found  that  the  plaintiff  has  instituted  the  suit  for  specific 
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performance of the contract for sale dated 10-07-07 and also for 

declaration of sale Deed No. 592/08 and sale Deed No. 1695/08 as 

null,  void  along with  the  relief  of  cancellation.  In  support  of  the 

plaintiff’s  case,  the  plaintiff  side  has  exhibited  the  said  Deed  of 

Contract as Exhibit 1. So, considering the materials in its entirety 

including the nature of relief sought for, I do not find any ground to 

hold the opinion that the suit is not maintainable in its present form. 

The suit is maintainable in the eye of law. And for this reason, this 

issue is decided in affirmative. 

Issue No. 3.

15. Whether the suit is barred by limitation? 

Regarding  this  issue,  it  is  found  that  this  issue  is 

completely based on the law point. On perusal of the case record, it 

is found that the plaintiff has instituted the suit by seeking the relief 

for  specific  performance  of  contract  dated  10-07-07  against  the 

defendants. It is also found that the suit was instituted on 12-11-

2008. The alleged contract was made on 10-07-07. So considering 

this material fact, I do not find any ground to hold the opinion that 

the suit is barred by limitation. Hence, for this reason, this issue is 

decided in negative.

Issue No. 4. 

16. Whether the defendant No.1 agreed to sale the suit land 

to  the plaintiff  for  a  consideration value of  Rs.  3,00,000/-  (three 

lacs) and also entered into a concluded contract for sale of the suit 

land to the plaintiff by executing a deed of agreement on  last  10-

07-2007 and accepting a sum of Rs.25,000/- as advance amount out 

of the total consideration money ?    

Regarding this issue, the plaintiff has stated in the plaint 

which have been affirmed by the PWs that  the defendant  No.  1 

entered into a contract with the plaintiff which is a registered society 

for sale of the suit properties. The contract was made on 10-07-07 

by receiving an advance amount of Rs. 25,000/- and also fixing the 
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consideration amount  as  Rs.  3,00,000/-.  The plaintiff  has  further 

stated in the plaint that inspite of having such concluded contract 

the defendant NO.1 sold the suit land to the defendant No.2 during 

the  subsistance  of  such  concluded  contract.  So,  the  sale  deed 

registered by the defendant No.1 bearing registered Sale Deed No. 

592/08 and the registered Sale Deed No. 1695/08 are void ab-initio. 

The PW 1 who is the acting Secretary of the plaintiff  society has 

affirmed  the  allegation  of  the  plaintiff  side.  He  has  proved  the 

tenancy agreement made by the defendant No.1 as Ext.1 because, 

the plaintiff society was the monthly tenant of the defendant No.1. 

PW 1 has proved the renewal tenancy agreement as Ext. 2. He has 

exhibited the agreement for sale of the suit properties executed by 

the defendant No. 10-07-07 as Ext. 8. He has furher exhibited the 

Notice issued by the defendant No. 1 to the plaintiff society on 25-

08-08 as Ext. 14 and the notice issued by the defendant No. 2 to the 

plaintiff on 25-08-08 as Ext. 15. In support of the contention raised 

by the plaintiff  society  the PW 1 has proved some other  money 

receipts issued by defendant No.1 in support of plaintiff’s case.

PW 2 Sri  Padma Hazarika has also  deposed that  the 

defendant  No.  1  had  let  out  two  rooms  of  Assam  type  house 

situated on the suit premises to plaintiff society on 01-06-1989 on 

the basis  of monthly  rent.  The PW 2 has further  stated that  the 

defendant No.1 executed the agreement for sale in favour of the 

plaintiff society by his own hand writing on 10-07-07 by receiving an 

amount  of  Rs.  25,000/-  .  The  agreement  was  made  by  the 

defendant No.1 in his presence. PW 3 has also contended that the 

agreement  was  made  by  the  defendant  No.1  in  favour  of  the 

plaintiff  society  regarding  the  sale  of  suit  premises  at  a  sale 

consideration  of  RS.  3,00,000/-  in  his  presence.  PW 4  has  also 

contended that the said agreement was also made in her presence 

by the defendant No. 1. 
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On the other hand, the defendant No.1 has supported 

the contention of the plaintiff regarding the execution of agreement 

deed by him on 10-07-07 regarding the receipt of an amount of Rs. 

10,000/-. But the defendant No. 2 has denied the execution of such 

agreement for sale regarding the suit properties by the defendant 

No. 1 on 10-07-2007. The defendant No. 2 has denied the existance 

of such concluded contract. Moroever, the defendant No.1 entered 

into a concluded contract with her on 06-06-2006 by executing an 

unregistered Deed of agreement regarding the sale of suit property. 

So, in view of subsistance of such concluded contract, the contract 

made on 10-07-07 has no validity. The subsequent contract made 

by the  defendant  No.1  on 10-07-07 is  fraudulent,  null,  void  and 

inoperative in law. 

In  the  evidence  the  DW  1  (defendant  No.2)  has 

affirmed such contention raised by her in the written statement. DW 

2 Jitu Deka has also contended in his evidence that the defendant 

No.  1  Sarat  Chanda  Bhuyan  entered  into  a  contract  with  the 

defendant No.2 regarding the sale of suit properties in his presence 

on 06-06-06. He        also signed the deed of agreement as witness.  

The  DW 1 has  further  stated  that  the  registered  sale  deed was 

executed by the defendant No.1 regarding the sale of suit properties 

on 27-03-08 as he also signed as witness on the same date. DW 3 

Jiten Keot also contended in his evidence that the defendant No.1 

executed an unregistered sale deed in favour of the defendant No.2 

regarding the suit premises and he signed on the deed as witness. 

17.    After  meticulous examination of evidence of PWs and 

DWs and after scrutiny of the exhibited documents of both sides, it 

is  found  that  the  agreement  was  made  by  the  defendant  No.1 

regarding  the  sale  of  suit  properties  to  the  plaintiff  on 10-07-07 

during  the  subsistance  of  earlier  contract  made by  him with  the 

defendant  No.2 regarding the sale of suit  premises  on 06-06-06. 

Though the defendant No.2 has not directly denied the execution of 
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agreement  deed  by  the  defendant  No.  1  on  10-07-07  but  the 

defendant No. 2 has insisted that as the said agreement  was made 

during the subsistance of earlier agreement which was made by the 

defendant No.1 himself so, the agreement made subsequently by 

the defendant No.1 is not enforceable. Moreover, another important 

fact which has been relied by the defendant side is that though the 

plaintiff served a Pleader’s Notice (EXt. D) on 3Ist October, 2007 on 

the defendant   NO.1 for giving preference to the plaintiff’s society 

for sale of suit properties, but the said notice completely remained 

silent regarding the existence of any concluded contract dated 10-

07-07. Another important  fact  which is  required to be mentioned 

that  the  defendant  No.2  has  exhibited  the  notice  issued  by  the 

defendant  No.1  as  Ext.  A.  The  said  notice  was  served  on  the 

plaintiff’s  society  by  the  defendant  No.1  by  informing  them 

regarding the sale of suit properties to the defendant No.2. So, by 

taking the note of above exhibited documents (Ext. A and Ext. D), it 

is found that the agreement was made by the defendant No.1 on 

10-07-07  during  the  subsistance  of  another  contract  which  was 

earlier  made  by  him  on  06-06-06.  So,  though  there  is  not  any 

material to deny the fact regarding the execution of agreement on 

10-07-07  but  such  agreement  is  found  inoperative  due  to 

subsistance  of  another  contract  made  by  the  defendant  No.1  in 

favour of the defendant No.2 .

After meticulous examination of exhibited documents of 

both sides and also after appreciation of evidence of PWs and DWs 

it  is  found apparent  clear that  the defendant had entered into a 

concluded contract with defendant No.2 for sale of suit properties on 

06-06-06. The agreement in issue was made subsequently. So, I do 

not find any ground to apply my discretion to pass the decree of 

specific performance of such contract dated 10-07-07. 

Issue No. 5. 

18.  Whether the registered sale Deed bearing No. 592/08 

dt. 27-03-2008 and the registered sale Deed bearing No. 1695 dt. 
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11-08-08 executed by the defendant No.1 in favour of the defendant 

No. 2 are null, void and inoperative in law ?

Regarding  this  issue,  the  plaintiff  side  has  contended 

that the sale deed No.  592/08 dt. 27-03-2008 and  sale Deed No. 

1695 dt. 11-08-08 were executed by the defendant No.1 in violation 

of  terms  and  agreement  of  concluded  contract  made  by  the 

defendant No. 1 on 10-07-07. So, such sale deeds are null, void and 

inoperative. On the other hand, the defendant No.1 has not denied 

the fact regarding the execution of such registered sale deeds by 

him in favour of defendant No.2. Moreover, the DW 2 has  stated 

that he is the attesting witness of the sale deed No. 592/08. He has 

further contended that the sale deed was executed by the defendant 

No.1 in his presence. So, considering such fact stated by the DW 2 

who is the attesting witness, it is found that the registered sale deed 

bearing No. 592/08 was duly executed by the defendant No.1 in 

pursuance of the agreement deed dated 06-06-06. As the content of 

the sale deed has been proved by the attesting witness so, I do not 

find any ground to declare  the sale deed as null and void. The DW 

3 has further stated that the deed of agreement was executed in his 

presence by the defendant No.1 in favour of defendant No. 2 in his 

presence. So, it has been established with substantive material that 

the registered sale deed No. 592/08 dt. 27-03-2008 and  sale Deed 

No. 1695 dt. 11-08-08 are duly executed by the defendant No. 1 in 

pursuance of earlier contract dated 06-06-06. So, there is no ground 

to declare the said sale deeds as null, void and inoperative in law. 

Another important aspect of the suit which is pertinent 

to  be  mentioned  is  that  the  defendant  No.1  has  submitted  the 

written statement by supporting the plaintiff’s case. Further he has 

revealed  that  the  defendant  No.  2  registered  the  sale  Deed  No. 

1695/08 by practising fraud,  force  and misrepresentation  without 

any  sale  consideration.  Moreover,  the  defendant  No.2  has  not 

acquired  any  right,  title  and  interest  over  the  suit  properties  by 

virtue  of  the  said  sale  deeds.  His  signatures  were  taken  by  the 
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defendant No.2 forcibly . Though he was brought to the office of the 

Sub-Register, Tezpur at the time of registration of said deeds but he 

was not given the opportunity to go through the contents of the sale 

deeds.

But other  aspect  of  the matter  is  that  the defendant 

No.1 has failed to substantiate this fact by adducing oral evidence or 

by  producing  documentary  evidence.  Moreover  he  has  nowhere 

stated that he initiated legal action against the defendant No.1 for 

obtaining  the  sale  deed registered  by practicing fraud,  force and 

misrepresentation.  So  without  substantive  evidence  in  support  of 

such  contention,  the  contention  raised  by  the  defendant  No.1  is 

found wholly unreliable. So, I am of the considered opinion that the 

reliance  can  not  be  placed  on  such  contention  raised  by  the 

defendant No.1 in his written statement while deciding the suit.  
  

And  for  the  reason  stated  above,  this  issue  is  also 

decided in negative.

Issue No. 6. 

19. Whether the plaintiff is entitled for the decree as prayed 

for ?   

Regarding this issue, it has been already decided in the 

Issue  Nos.  4  and  5  that  the  agreement  for  sale  made  by  the 

defendant No.1 on 10-07-07 is found not enforceable and it was 

made during the subsistance of another contract made earlier for 

same property.

 During the course of hearing, the learned counsel  for 

the defendant No.2 has submitted the decision of Hon’ble Supreme 

Court reported in  AIR 1987 SC 2328. The learned counsel  has 

placed reliance on the observation made by the Hon’ble Supreme 

Court in para 14 of the decision disalloweing the prayer of plaintiff. 
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So, I deem it necessary to cite the observation. 

‘14.  Section  20  of  the  Specific  Relief  Act,  1963 

preserves Judicial  discretion to Courts as to decreeing specific 

performance.  The  Court  should  meticulously  consider  all  facts 

and circumstances of the case. The Court is not bound to grant 

specific performance merely because it  is  lawful to do so. The 

motive behind the litigation should also enter into the judicial 

verdict. The Court should take care to see that it is not used as an 

instrument  of  oppression  to  have  an  unfair  advantage  to  the 

plaintiff. The High Court has failed to consider the motive with 

which  Varghese  instituted  the  suit.  It  was  instituted  because 

Kuruvila could not get the estate and Mathew was not prepared 

to part with it. The sheet anchor of the suit by Varghese is the 

agreement for sale Ext. A 1. Since Chettiar had waived his rights 

thereunder. Varghese as an assignee could not get a better right 

to  enforce  that  agreement.  He  is,  therefore,  ot  entitled  to  a 

decree for specific performance.”  

In  view of  above observation made by  Hon’ble  Apex 

Court and also taking the account of the specific provision inserted 

in Section 20 of Specific Relief Act, I am of the considered opinion 

that  the  suit  is  found  not  fit  to  pass  the  decree  of  specific 

performance. And for the reasons stated above, this issue is decided 

in negative. 

    

Issue No 7. 

20. To what relief/reliefs the plaintiff are entitle to?

 

On the basis of foregoing discussions of different issues, 

it  is  found  that  the  suit  is  deserved to  be dismissed  on contest 

without cost. Considering the facts and circumstances of the case, I 

find that the parties are to bear the cost. 
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21.            The suit is  deserved to be dismissed on contest without 
cost. 

 
 Prepare decree accordingly.

    
22. Judgment is pronounced in an open court, written on 

separate sheets and enclosed with the case record.

23. Given  under  my hand  and  seal  of  this  court,  I  have 

signed  and  delivered  this  judgment  on  this  7th day  of 

December, 2012.

(M. Kalita)
Civil Judge,

Sonitpur, Tezpur

Dictated and corrected
by me .

        (M. Kalita) 
    Civil Judge,
Sonitpur, Tezpur
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(R.Hazarika)
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